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                               HEADING OF JUDGMENT IN ORIGINAL SUIT. 

District- Jorhat. 
IN THE COURT OF THE CIVIL JUDGE::::::::::::AT JORHAT. 

                    
           Present:- Smti.Farhana Sultana, 

                                                Civil Judge, Jorhat. 
 
                                                The   14th   day of May, 2018.    
               
                                                Title Suit  NO.38/2013.   
                                                                                              
                            Sri Thaneswar Hazarika,  
     S/o.Late Jagnuram Hazarika, 
     R/o.No.2 Brahmin gaon, 
                             P.O-Chengeligaon, 
      Dist- Jorhat.                                         …Plaintiff. 
                                         vs                                                  

1. Smti.Swarnalata Hazarika. 
2. Smti.Rumi Hazarika. 
3. Smti.Rashmi Hazarika. 
4. Sri Gautam Hazarika. 

All are legal heirs (wife/son/daughters) of Late 
Phonidhar Hazarika. 
All R/o.Ailamukhia gaon,  
P.O-Chengeli gaon, Jorhat.                           …Defendants. 

5. Sri Debeswar Hazarika. 
6. Sri Nogen Hazarika. 
7. Sri Susen Hazarika. 
8. Smti.Monimala  Hazarika. 
9. Smti.Debeswari Hazarika. 
10. Smti.Baneswari Hazarika. 
11. Smti.Umi Borah. 

All are legal heirs (wife/son/daughters) of 
Late Jagnuram Hazarika, 
R/o.Rangajan Moran gaon,  
P.O-Rangajan, Titabor,  
Dist- Jorhat.                                                …Proforma  
                                                                    Defendants. 

                         This suit coming up for final hearing on 23.4.18 in presence of :- 
                    Sri Uttam Borah, Advocate for the plaintiff. 
                    Sri Pankaj Gogoi, Advocate, for the defendants. 
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                 and having stood for consideration to this day, the court delivered  
                         the  following Judgment. 
 

                        
                               JUDGMENT 

 
 

1.    This is a suit for declaration and confirmation of right, title, 

ownership and partition with separate possession and for permanent 

injunct. 

2.   The Plaintiff's case as appeared from the Plaint, in a nutshell, 

is that, both the parties are at loggerheads in respect of land  

measuring 4 kathas 11 Lechas and land measuring 03 kathas 06 Lechas 

which are more specifically described in the schedule A and Schedule B 

of the plaint (hereinafter referred to as the “suit land”). According to the 

plaintiff, Late Jagnuram Hazarika was the original pattadar of the suit 

land including the land as mentioned in schedule C & D and after his 

death, he along with defendants and proforma defendants inherited the 

suit land and the schedule C and D land as legal heirs and they mutually 

divided the landed properties amongst them. Accordingly, plaintiff got 

the schedule A and B land. He had  developed both the land by earth 

filling and constructed his residential house thereon in the year 1980 

and since then he has been in possession of the schedule A and B land. 

The defendants and the proforma defendants got the schedule C and D 

land, but the proforma defendant Nos.9 to 11 have not taken any share 

in any of the schedule land of the plaint. But, the defendants attempted 

to dispossess the plaintiff even taking their own shares. The defendant 

No.3 issued lawyer’s notice upon the plaintiff on 26.3.13. The plaintiff 

replied to that notice on 8.4.13. But again the defendant NO.3 had 

lodged a case under sec.145 of Cr.P.C which was registered as 

Misc.case No.238/13 on 11.4.13 against the plaintiff. Plaintiff filed 

objection to the petition filed by the defendant No.3 and the Circle 

officer, Jorhat East Circle vide its order had cancelled the possession 
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certificate  bearing No.J.E.C.1126/2011-12/5366 dtd.19.6.13 issued to 

the defendants. Thereafter, defendant No.3 again illegally trespassed 

into the suit land for which the plaintiff filed a case under sec.145 of 

Cr.P.C against the defendant No.3 on 16.8.13. Due to the illegal acts of 

the defendants, the plaintiff has compelled to institute the present suit 

for declaring his right, title and ownership over the suit land, decree for 

confirmation of his right, title and ownership over the suit land, decree 

for partitioning the suit land in his name with separate possession as 

well as for cost and relief.  

3. On receipt of the plaint, same was registered as a Title  Suit 

and summons was issued against the defendants. Upon receipts of 

summons, defendants filed written statement separately. The defendant 

Nos.1,2 & 3 have also filed counter claim along with the written 

statement.     

4. Defendant Nos.1,2,3,4,5,6,7,8, 10 & 11 have contested the 

case by way of filing separate written statements wherein they have 

denied the averments made in the plaint. They have contended that 

there is no cause of action for the suit, the suit is not maintainable as it 

is barred by admitted family partition, the plaintiff is not entitled to 

partition a part of family joint property without including the entire 

property. Defendant Nos.1,2 & 3 have admitted that joint property of 

schedule A,B, C & D of the plaint amicably, partitioned in the days of 

defendant’s father long back and all are in possession of their respective 

shares with mutual understanding and defendant Nos.1 to 4 are also 

possessing their father’s property as per family partition. Further, 

plaintiff was never in possession of entire suit land and to grab the 

entire suit land including defendants share made out this false story to 

create cause of action against the defendants. All the descendants of 

Jagnuram Hazarika, plaintiff, defendants and proforma defendants got 

their share of land in schedule A, B, C and D and all have been 

exercising their rights on their respective share with their individual 
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arrangement with mutual understanding with the share holders. The 

defendant No.4 has contended that the suit land of schedule A and B 

not entirely the share of plaintiff at any point of time. Only half area of 

total land  of schedule A and B was in share of plaintiff as per verbal 

family partition and accordingly, plaintiff has been occupying 50% of 

total land of schedule A & B  by constructing his residential house. 

Remaining half partition of land i.e., 4 kathas of land have been 

possessing  by the defendant Nos.1 to 4 since the days of their father 

by digging a fishery thereon along with crops of coconut tree, betel nut 

trees etc. around their share. Defendant has denied that plaintiff started 

land filling in the fishery and filled up the boundary drain between the 

plaintiff and these defendant’s share and also destroyed the boundary 

bamboo fencing around the defendant’s share and  included the land 

attaching with plaintiff’s share. Plaintiff was never in possessing the 

entire schedule A and B land as the same was not entirely falls in his 

share. Defendant Nos.5,6,7,8,10 and 11 have also contended that the 

plaintiff is not entitled to partition a part of family joint property without 

including of the entire property in the instant suit, plaintiff cannot 

agitate right, title and partition of a joint property after long back family 

partition; the suit land of schedule A and B not entirely the share of the 

plaintiff at any point of time. They have denied that plaintiff got his 

entire share in the schedule A and B which are only valuable and 

developed area land. These defendants have  contended that only half 

area of total schedule A & B land was in share of the plaintiff as per 

verbal family partition and accordingly, plaintiff has been occupying 

50% of total land of schedule A and B by constructing his residential 

house. Remaining half partition of schedule A and B land has been 

possessing since the day of their father by digging a fishery thereon 

along with crops of coconut tree, betel nut tree etc., around their 

shares.  
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5. In the counter claim, defendant Nos.1,2 & 3 have claimed that 

out of the schedule-1 property, 50% of the schedule land fell in the 

share of the defendant’s husband/father Late Phanidhar Hazarika (since 

deceased) as per family partition took place during his life time. 

Remaining 50% of schedule-I land fell in the share of plaintiff where he 

has been possessing by constructing his residential house. As per family 

partition, the schedule A and B was given to the share of  plaintiff and 

defendants allocating to each party by making two compact plot of 3 

kathas 18 ½ Lechas out of which land measuring 2 kathas 5 ½ Lechas 

from Dag No.48, P.P.No.204 (ka) of NO.2 Bamun gaon, Charigaon 

Mouza and land measuring 1 K 13 Lechas from Dag No.47, P.P.No.162 

(ka) of No.2 Brahmin gaon under Charigaon Mouza. The share of 

plaintiff and defendant in the other landed property of schedule C & D 

was allotted very nominal and defendants are not utilizing their shares 

in the schedule C and D property personally and the proforma 

defendants only looking after and managing the same with mutual 

understanding. Plaintiff also preventing defendants from carrying out 

revenue partition of proposed revenue partition by defendants for the 

suit land. Plaintiff started process to dispossess defendants from their 

shares claiming his possession right, title and interest thereon. 

Schedule-II land belongs to the share of defendants inherited from their 

deceased father and they have every right of possession and occupation 

thereon followed by their title in original. They are also entitled to 

partition the suit land in their names as share in the family property and 

plaintiff has no right to challenge their shares at this stage. Hence, they 

have prayed for decree declaring that the suit land of schedule II 

belongs to the share of defendants as per family partition, they have 

every right of possession and occupation on the suit land with partition 

in their joint names, plaintiff has no right to possess and occupy the suit 

land and to challenge partition of the same to defendant as well as for 

permanent injunction.  
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6. Upon the rival pleadings of the parties as well as after hearing 

the learned counsel for both sides, my learned predecessor has framed 

the following Issues. 

 
                                 I S S U E S. 

1. Whether there is any cause of action for the suit ? 

2. Whether the suit is barred by admitted family partition 

? 

3. Whether the plaintiff is entitled to partition of suit land, 

i.e., land described in schedule A & B without including the 

entire property, i.e., land described in schedule A, B, C & D in 

the instant suit ? 

4. Whether the plaintiff has possession, interest in the 

whole suit land ? 

5. Whether the plaintiff is entitled to a decree as prayed 

for ? 

6. For what relief/reliefs the plaintiff is entitled to ?  

 
7. During trial, plaintiff has filed evidence-on-chief of two 

witnesses, i.e., Thaneswar Hazarika  and Utpal Hazarika and exhibited 

no any documents. The defendant has neither adduced any evidence 

nor exhibited any documents to prove their stand. Defendant has only 

cross-examined  the plaintiff as PW-1.   

 

          DISCUSSION, DECISION & REASONS THEREFOR. 

                                                    
                                                   ISSUE NOS.1, 2 & 3. 
 

8.   These three Issues are related to each other and hence, for 

the sake of convenience, I have decided to discuss these Issues 

together.  
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9. Plaintiff has filed this suit praying for partition of his ancestral 

property. Both the plaintiff and defendants and proforma defendants 

are descendants of Late Jagnuram Hazarika who had five sons and five 

daughters, namely, Thaneswar Hazarika, Phanidhar Hazarika, Debeswar 

Hazarika, Nogen Hazarika and Sushen Hazarika and daughters, namely, 

Monimala Hazarika, Debeswari Hazarika (Borah), Nani Hazarika, Umi 

Hazarika (Borah) and Baneswari Hazarika. Phanidhar Hazarika, at the 

time of his death left behind his wife Swarnalata Hazarika, Rumi 

Hazarika (married daughter), Rashmi Hazarika (daughter) and Gautam 

Hazarika (son) as his legal heirs. Plaintiff, in his evidence on affidavit, 

has stated that his father Jagnuram Hazarika and defendants along with 

proforma defendants were the original owners of the schedule 

mentioned land  and in the aforesaid land, his father had right, title and 

interest over the same. Plaintiff has further stated that after the death 

of his father, as per amicable settlement, plaintiff, defendant and 

proforma defendants mutually divided the schedule mentioned 

properties amongst them and as per family settlement, plaintiff got his 

share of schedule A and B land and as the said schedule mentioned 

land, i.e., Schedule-A and schedule-B were not fit for residential 

purpose, he had developed the same by investing money. Plaintiff has 

further stated in his evidence-on-affidavit that he has been possessing 

the schedule-A and Schedule-B land since 1980 by constructing his 

residential house and have been living there with his family. He has also 

planted many valuable trees including some fruit trees thereon. 

According to the plaintiff, defendants and the proforma defendants 

received their share of land in schedule-C and schedule-D land as per 

the family settlement and proforma defendant Nos.9 to 11 did not 

acquire any share as per the family settlement. Defendant Nos.1 to 4 

have been trying to dispossess the plaintiff from the schedule A and B 

land since long time and with the same intention, they issued lawyer’s 

notice on 26.3.13 mentioning that the aforesaid land comprising of 
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schedule ‘Ka’, ‘ga’ and ‘gha’ are required to be partitioned and as such, 

he had filed a partition case bearing No.498/12-13. Through that 

lawyer’s notice, plaintiff was restrained from digging any fishery or 

raising any construction over the schedule-ka, ga and gha. Plaintiff 

replied to that notice on 8.4.13. Again, defendants lodged a criminal 

case against the plaintiff alleging that the plaintiff was trying to 

dispossess them from the suit land. Again, defendant NO.3 tried to 

dispossess the plaintiff from the suit land and without having any 

alternative, plaintiff lodged a case against the defendant No.3 on 

15.8.13 under sec.145 of Cr.P.C. Accordingly, since the action of the 

plaintiff has clouded the title of the plaintiff, he has filed this suit 

praying for declaration of his right, title and ownership over the suit 

land, decree for confirmation of his right, title and ownership over the 

suit land, decree for partitioning the suit land in his name with separate 

possession, decree for permanent injunction restoring the defendants 

from obstructing him (plaintiff) in his possession and occupation over 

the suit property.  

 

10. During his cross-examination, PW-1 (plaintiff) has admitted 

that the suit land was already partitioned long time ago amongst their 

family members, partition was done verbally. He has also stated that 

apart from the suit land, there are other family properties which is also 

partitioned verbally amongst them and other family members are 

possessing their respective shares since then. PW-1 has further stated 

that he has instituted the instant case for land of about 3 ½ kathas to 4 

kathas. But, he has failed to state the Dag and patta No of the suit land.  

He has categorically admitted that he has been possessing a plot of land 

measuring 4 kathas by constructing his dwelling house thereon. He has 

also admitted that all of his brothers have got their respective shares in 

various pattas belonging to his father. PW-1 has also admitted that his 

brother Phanidhar Hazarika has also got share in the suit patta. PW-1 
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has categorically admitted that there are 08 kathas of land in the suit 

patta and out of the total land, 04  kathas of land is in his possession 

and the other 04 kathas is the suit land. From the cross-examination of 

the PW-1, it is clear that the landed properties belonging to the 

predecessor-in-interest of the plaintiff, defendants and proforma 

defendants had already been partitioned amongst the share holders 

long back and since the partition has been effected, all the share 

holders are possessing their respective shares specially, the plaintiff and 

defendant Phanidhar Hazarika. From the admitted fact  of the PW-1, it 

is also clear that there are other landed properties belonging to Late 

Jagnuram Hazarika, i.e., the father of the plaintiff, defendants and 

proforma defendants and other pattas in different areas of district 

Jorhat. It is a settled proposition of law that for seeking partition of 

family properties, parties have to include all the properties belonging to 

them so that the same can be partitioned by metes and bounds. 

Admittedly, the plaintiff has not included the other landed properties 

belonging to his father for partition, the instant suit is not maintainable. 

From the fact that the partition has already been done amongst the 

legal heirs of Jagnuram Hazarika, plaintiff’s prayer for again partitioning 

of the suit properties, is also not maintainable. Moreover, plaintiff has 

clearly stated that out of 08 kathas of land in the suit patta, he has 

been  possessing  half of it, i.e., 4 kathas land. Again he has claimed his 

share on the rest of the 4 kathas land which falls in the share of 

Phanidhar Hazarika. As such, I am of the opinion that there is no cause 

of action for the suit and the suit is barred by admitted family partition. 

The suit is also not maintainable for non inclusion of the entire landed 

properties described in schedule-A to schedule-D. Accordingly, these 

three Issues are decided in negative and against the plaintiff. 
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                                ISSUE NO.4. 

11.    Since the suit land has already been partitioned and the 

partition has been admitted by the plaintiff. As such,  it is held that the 

plaintiff does not have any interest on the entire suit land. This Issue is 

also decided against the plaintiff.   

  

                          ISSUE NOS.5 & 6. 

12.    In view of the decision arrived at in the foregoing Issues, I 

am of the considered opinion that the plaintiff has failed to prove his 

case according to balance of probability and hence, he is not entitled to 

get a decree as prayed for. No other relief/reliefs can be granted in 

favour of the plaintiff in the backdrop of the case.   

13.     Although the defendant Nos.1,2 & 3 along with their written 

statement have filed counter claim, but during trial, neither  the court 

framed any issues upon the counter claim nor the defendants adduced 

any evidence in support of their pleadings. Hence, I am of the opinion 

that the counter claim filed by the defendant Nos.1,2 & 3 is not 

sustainable in the eye of law.   

                                           

                           O R D E R. 

          In the result, the suit of the plaintiff is dismissed on contest 

with cost. The counter claim filed by the defendant Nos.1,2 & 3 is also 

dismissed with costs.  

            

            GIVEN UNDER my hand and seal of this court on this 14th    
day of May, 2018. 

 
 
 
                                                                                 CIVIL JUDGE:: JORHAT. 
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                                    APPENDIX  contd….. 
 
 
 
                                                       
 

 
 
 

                                   
                                                APPENDIX. 

 1.        Witnesses examined by the plaintiff- 

P.W.1- Thaneswar Hazarika. 

P.W.2- Utpal Hazarika. 

2.        Witnesses examined by the defendants- None. 

3.      Documents exhibited by plaintiff-Nil. 

 
 
  Dictated & corrected by me:- 

 
   

             ( Smti.Farhana Sultana )                          
                           Civil Judge, Jorhat. 
 

 
                                   
 
 

  
 

                                                                                                         Transcribed & typed by- 
 
 
                                                                          Nirju R. Gogoi, Steno. 

 
 

 

 
 
 
 
 


